
 

 

MCAP PROPOSED LEGISLATION 

DRAFT1, including supporting materials 

Make It in NY and Make NY Prosper 

City Hall (or Albany) should unleash its purchasing power on the City. NYC spends billions of dollars each and 

every year on construction projects. We should require that all procurement contracts go first to NYC or NYS 

businesses through a transparent bidding process. If there are no businesses in the City or State that can fulfill the 

contracts we should mandate that out-of-state manufactures set up shop in the City if they want our business. If a 

company located in Texas, for example, wants a NYC contract, they should be required to open a manufacturing 

facility here and produce everything for in NY, or at a minimum assemble it here. 

1. Contractors shall be required to conform to, but NOT EXCEED, local 

building, electrical and fire codes on all publicly-funded construction 

projects. In circumstances where a project might not be covered by 

local codes, the US code will apply. 

2. A New York “Middle Class Action Project Rating System* (MARS) 

shall be established to develop minimum standards qualifying 

products as "Made in USA", and/or "Made in NYS", for all 

companies doing business with NYC and NYS. A minimum rating (to 

be determined) shall be a required for public construction projects in 

NYS. Ratings will include minimum content provisions (to be 

determined) to qualify for the label “Made in NYS” and “Made in 

USA”. Products earning those labels will be preferred in NYS 

procurement in accordance with the "Market Participation 

Exemption" of the Dormant Commerce Clause 

http://tmcap.wordpress.com/
http://tmcap.wordpress.com/


 

 

 

The “accepted truth” 

 The “accepted truth” 

For years, the accepted truth has been that American-made products cannot compete with 

products made in China or other low-wage countries. The ―accepted truth’ is a myth. The true 

cost of any product or material is more than just the cost of manufacture; it also includes the cost 

of delivery, in addition to the added costs of middlemen as well as corrupt politicians and 

agencies along the way. 

Hypothetical case example 

We would like to tell you a little about how construction is done under the City of New York. 

Consider the following example: A private developer using union labor, ―Made in USA‖ parts 

and materials, meeting all NYC code requirements, erects a small building for a total of $1 

million.  In the next example, a New York City Agency erects the exact same building, with the 

same union labor, but with Chinese-made materials — for total cost of approximately $1.8 

million. Nearly twice as much as the private developer, yet the City uses Chinese-made 

materials. 

Why is there such a big gap in the prices? Why does it still cost so much if Chinese materials are 

used? Where is that 800K going? 

Where’s The Money Going? 

For one, the specifications written for City agencies have gone unchanged for at least 30 if not 50 

years. These specifications are ludicrously more demanding and costly than the general NYC 

building codes (which is already more demanding that U.S. federal building codes). 



 

 

A lot of money and labor goes wasted on ―Sisyphean‖ work, that is to say work that is absolutely 

not needed and serves no purpose. Why not instead let City agencies build according the same 

NYC codes private developers abide by and put the savings into purchasing American-made 

materials? 

I think it has in large part to do with human psychology. No one in their right mind would want 

to make out city less safe by lowering building codes or safety standards. But bureaucrats and 

politicians often don’t understand much about construction; they wouldn’t know whether 

additional codes that add to the cost of construction actually bring anything in terms of safety – 

much less whether piling new codes onto of older ones is a good idea. 

Crony capitalism 

Another reason for the added expense of City construction is simply crony capitalism (i.e. simple 

corruption).There are groups who use their connections and friends in government to make sure 

they get lucrative contracts that cost the City much, much more than they would in a free market 

setting. 

The City and its agencies keep lists of approved vendors; and the sad truth is that a lot of them 

are foreign. Let’s also not forget that the contractors who do the work also get the same 

favoritism. Many of these contractors belong to the Chinese government. Google it, and see for 

yourselves. Another sad truth: Our City government is paying extra for Chinese parts and 

services when there are plenty of American, and often LOCAL contractors right here in the City 

and State who could offer a lower price. 

What to do?  

What we at MCAP hope to do is cut down on that $0.8 million that is wasted. Not for just one 

hypothetical construction project, but for as many as possible across the city, state, country. 

Imagine, all that money that is wasted on crony capitalists and Sisyphean labor can instead go 

towards our NYC economy and create good-paying jobs right here at home. 

Enormous purchasing power 

The truth is that the City, State and Federal governments have 

enormous purchasing power. If those dollars could be redirected 

back home, our manufacturers will not only get more business 

from public works, but the City, State and National economies 

would feel the effects of an enormous home-grown stimulus. 

 

 



 

 

 

The State of MARS 

THE MAIN GOAL of the Middle Class Action Project Rating System (MARS) is to 

push the establishment of environmentally friendly assembly facilities in NYC / NYS.  A MARS 

rating is valid for one year only. The rating system can be changed each year, if required to bring 

more manufacturing jobs to NYC / NYS 

With MARS of NY unique rating system could guarantee that the state’s consumers are getting 

what the product’s manufacturer is claiming.  It would use a 6-level grading system based on a 

domestic content percentage and place of assembly as shown below. 

Rating: 

―Empire State-AAA‖ Rating – the product is 100% ―Assembled in NY‖ and 100% of raw 

material are American 

―Empire State -AA‖ Rating – the product is 100% ―Assembled in NY‖ and at least 60% of raw 

materials are American 

―Empire State-A‖ Rating – the product is 100% ―Assembled in NY‖ 

―USA -100‖ Rating – the product is 100% ―Assembled in USA‖ and 100% of raw materials are 

American 

―USA 60‖ Rating – the product is 100% ―Assembled in USA‖ and at least 60% of raw materials 

are American 

―USA‖ Rating – the product is 100% ―Assembled in USA‖ 

 Important to remember: 

1. The true cost of materials = manufacturing + delivery + middle men + crony capitalism; 

not just the cost of manufacture alone. 

2. Construction: private developers using union labor, complying with all NYC codes, build 

much more cheaply than a City agency with its burdens of extra regulations and 

cronyism, even when the City uses foreign-made materials 

3. Main reason – many specifications for City agencies were written 30 to 50 years ago with 

new regulations simply piled on top of old ones creating complex and unwieldy building 

codes, which drive up the cost of construction while adding nothing to safety. 

4. MCAP (The Middle Class Action Project) proposes using the enormous purchasing 

power of New York City, New York State and federal Government to be directed toward 

American, and ideally local manufacturing, turning every taxpayer dollar into a stimulus 

that would ripple through every corner of the local economy 



 

 

 

Made in New York by New Yorkers 

“Not only the wealth, but the independence and security of a country, appear to be materially 

connected with the prosperity of manufacturers. Every nation, with a view to those great 

objects, ought to endeavor to possess within itself all the essentials of national supply. These 

comprise the means of subsistence, habitation, clothing, and defense” – Alexander Hamilton 

NYC and New York State should use their spending power to bring back manufacturing and 

revive the middle class.  

Once the envy of the world and the great engine of prosperity that drove our national economy to 

new heights, the American middle class has been under pressure for more than thirty years. The 

offshoring of good-paying manufacturing jobs along with decades of stagnant wages and soaring 

costs of everything from energy to health care and a college education has left millions of 

Americans one economic shock away from tumbling out of the middle class. 

Every time an American job is outsourced to China or other slave-wage counties the American 

economy loses the spending power that worker’s job generated. Every time an American worker 

is forced into a low-paying service job, that worker’s disposable income shrinks, making it 

harder to stay in the middle class and decreasing demand across the economy. The result is a 

middle class that has been hollowed out, is mired in debt, and a national economy that grows 

through the formation of asset bubbles instead of growing wages. When those bubbles pop, as 

they inevitably do, more middle class wealth is destroyed and more people are thrown into the 

ranks of the working poor. 

All this has made the United States the country with the highest income inequality of any 

advanced nation; a country where the gap between the wealthiest and everyone is else larger than 

it’s been since the Gilded Age. 

The loss of manufacturing has been particularly brutal for New York State. Between 1970 and 

2011 the Empire State seen a more than 75 percent decline in manufacturing jobs – from 1.8 

million to 458,000. 



 

 

New York City experienced the hollowing out of its manufacturing base even earlier than the 

rest of the nation as those jobs fled to the open spaces of Long Island or other states as early as 

the 1950s. Yet the exodus continues still. Since the year 2000, NYC has lost more than 100,000 

manufacturing jobs. What does that mean for the middle class or people aspiring to it? According 

the New York State Department of Labor, the average annual wage for a manufacturing worker 

is over $53,000, compared to $36,000 for retail work and $24,500 for employment in food 

service. In other words, a plunging standard of living. For residents of NYC that increasingly 

means being forced out of the city they love and have always called home. 

The time has come to decide what kind of city New York wants to be. Will we be a home for all 

who want to live here, or will we become a city exclusively of and for the wealthy?  The further 

concentration of wealth at the top income brackets combined with the shipping of our middle 

class prosperity abroad, often to countries with regimes known for abusing their own people, are 

not good for our democracy and just as toxic for the democratic ideal of New York City. If we 

are to continue to be a place where people can raise families; a place that invites everyone to 

pursue their dreams, no matter who they are or where they come from, it is time to address the 

economic inequality that has taken hold here. And there is simply no way to address these issues 

without bringing back manufacturing or a developing a plan to replace lost jobs with new 

industries. 

There is good news: more and more companies are finding out that making it in the USA is good 

for businesses. An often-cited 2011 study by the consulting firm Accenture, which included a 

survey of 287 major companies, found that nearly half are plagued by ―cycle or delivery time‖ 

problems and quality issues due to offshoring. 

An advantage of ―Made in the USA‖ is that domestic production makes companies more nimble 

and better equipped to meet their customers’ needs.  For example, instead of shipping more cars 

from Germany and Japan to meet growing U.S. demand, it made sense for BMW and Nissan to 

build plants in South Carolina and Tennessee. Those economic realities have meant a mini 

renaissance for American manufacturing. But while manufacturing gained about 530,000 jobs 

nationally between January 2010 and December 2012, America is still 7.5 million manufacturing 

jobs down from its last peak in 1979. Much needs to be done, especially in New York. New 

Yorkers are tired of watching helplessly as manufacturing comes to the US only to bypass our 

state and city and settle elsewhere. If we can’t compete with South Carolina and Tennessee, how 

can we hope to compete with the Chinese? Yet Albany seems to have thrown in the towel. As 

New Yorkers, we should not be satisfied with a slow return to the label, Made in the USA; our 

goal should be the label, Made in New York by New Yorkers. New York’s focus on tax-free 

enterprise zones is misguided and weak. Considering the size of the task ahead the city and state 

must take bold initiatives and not simply rely on stale policies, which have never produced 

adequate results anywhere they been tried. 

We have developed the following policy recommendations, which are centered on using the 

purchasing power of New York to meet the goal of reviving manufacturing, starting with NYC 

while at the same time saving taxpayer money. 

 



 

 

 How can we bring manufacturing back the Big Apple? 

1-     City Hall should unleash its purchasing power on the City. NYC spends billions of dollars 

each and every year on construction projects. We should require that all procurement contracts 

go first to NYC or NYS businesses through a transparent bidding process. If there are no 

businesses in the City or State that can fulfill the contracts we should mandate that out-of-state 

manufactures set up shop in the City if they want our business. If a company located in Texas, 

for example, wants a NYC contract, they should be required to open a manufacturing facility 

here and produce everything for in NY, or at a minimum assemble it here. 

2-     NYC and NYS needs to shamelessly court companies – domestic and foreign – to get them 

to set up shop in the state and help them expand when they get here. Other states do this. 

Alabama recently lured Airbus for its new North American assembly plant. Did New York State, 

with its proud aerospace heritage, which includes the design and manufacture on Long Island of 

the only craft ever to land humans on another world, even try bringing Airbus here? We should 

not be celebrating the creation of low-paying service jobs that casinos bring when foreign 

industrial corporations are setting up large manufacturing facilities in other parts of the country. 

Yes, competing against the South and Midwest is tough, but there is more to attracting industries 

than low wages. Just look at Germany’s manufacturing success. That country’s manufacturing 

sector is among the world’s best, employing one-fifth of German workers while paying an 

average of $46 an hour (versus $33 an hour here). New York offers access to great universities 

and the educated labor force they produce in addition to our world-class research facilities and 

fine shipping infrastructure just to name a few of our advantages. Albany has been touting a 

decade of tax relief for companies that set up shop in certain areas of the state. NYC should 

become one big tax-free zone if manufacturing is involved. 

3-     Attack the ―dark side‖ – business practices such as bid rigging, outright extortion and other 

illegal practices that drive up the costs of doing business in New York. If we are going to revive 

manufacturing here, we must not only be prepared to upset established business practices that 

have been producing headwinds for investment, but also revise the State’s antiquated and 

complex procurement laws and regulations, which prohibit many companies from competing to 

do work with the NYS and local governments.   Construction regulations, too, need to be 

reformed. Contractors should be required to conform to, but not exceed, local building, electrical 

and fire codes. In circumstances where a project might not be covered by local codes, the US 

code should apply. It is also important for NYC, and all other cities in the State, to revamp 

complex, arcane, and redundant construction codes that have grown voluminous over decades, 

yet add nothing to safety. These unnecessary regulations drive up construction costs, which are 

then passed on in the form of higher rents, giving businesses, and people, yet one more excuse to 

locate elsewhere. 

4-     New York should end the practice of contracting foreign companies to do the work 

American companies can do, as the MTA did when it contracted Chinese companies for the 

Verrazano Bridge and Staten Island Expressway projects. 

5-     Bring MARS to NY. Establish an independent, privately-financed agency: New York 

Middle Class Action Project Rating System * (MARS) to develop minimum 



 

 

standards qualifying products as Made in USA, and/or NYS, for all companies doing business 

here. MARS would be similar to the UL rating of manufacturing companies and to the LEED 

rating system for sustainable buildings. A minimum rating should be a required for public 

construction projects in NYC. Full transparency and the requirement that MARS be a strictly 

independent rating agency are crucial. Its board of directors should include representatives from 

taxpayers’ organizations, manufacturers, trade unions, developers and City and State officials. 

Ratings should include minimum content provisions to qualify for the label ―Made in NYS‖ and 

―Made in USA‖ and products earning those labels should be preferred in NYS. 

6-     More efficient use of state subsidies. A recent report by the Alliance for a Greater New 

York showed subsidy spending is largely uncoordinated and inefficient, with the state’s regional 

economic development councils coordinating only about 6 percent of the $7 billion spent each 

year in New York on corporate tax subsidies. According to the findings, big businesses were 

most likely to take advantage of multiple, uncoordinated subsidy programs. For example, Target 

Corp. is currently receiving 14 separate subsidies across New York for their retail stores and 

warehouses, and this only takes into account the seven programs with regional data. Only a tiny 

fraction of New York’s businesses are accessing economic development subsidies. The report 

determined that 96 percent of businesses are shouldering the tax burden for the 4 percent that get 

the subsidies. That is not only unfair, it is unproductive. The State should not be spending so 

much to subsidize low-wage service jobs; it should be using that money to invest in new 

industries such as renewable energy that will generate the good-paying manufacturing jobs we 

need. And what is true for the State is also true for the City. Tax breaks should not be granted to 

companies like Fresh Direct whenever they simply threaten to move to New Jersey, even if the 

basic economics of such are blatantly nonsensical. 

Conclusions 

These are just preliminary suggestions. Some with be determined to have more public policy 

value than others when details are hammered out. But if we are going to rejuvenate New York’s 

economy we must provide the jobs that can resuscitate, sustain and expand our middle class. If 

we want our population to grow, bringing with it talented and innovative people who are able to 

produce things beyond the kind of financial ―innovation‖ that led to the 2008 crash, we need to 

change the way we’ve been doing business. We need manufacturing jobs as soon as possible. We 

can’t wait. As a group we are independent; we are Democrats and Republicans. We are all 

working and supporting families. We have become engaged in this effort because of our love for 

New York City, and our alarm over the war that has been waged on the middle class in this 

country. We are looking for leadership from our elected representatives, but we are also 

determined to build a movement from the bottom up that will again make New Your City a place 

for everyone. 

 

 

 



 

 

 

 

 



 

 

 

14TH AMENDMENT  

AMENDMENT XIV 

SECTION 1. 

All persons born or naturalized in the United States, and subject to the jurisdiction thereof, are citizens 

of the United States and of the state wherein they reside. No state shall make or enforce any law which 

shall abridge the privileges or immunities of citizens of the United States; nor shall any state deprive any 

person of life, liberty, or property, without due process of law; nor deny to any person within its 

jurisdiction the equal protection of the laws. 

PRIVILEGES AND IMMUNITIES CLAUSE 

The Privileges and Immunities Clause of Article IV, Section 2 of the Constitution states that "the citizens 

of each state shall be entitled to all privileges and immunities of citizens in the several states." This 

clause protects fundamental rights of individual citizens and restrains state efforts to discriminate 

against out-of-state citizens. However, the Privileges and Immunities Clause extends not to all 

commercial activity, but only to fundamental rights. 

http://www.law.cornell.edu/wex/privileges_and_immunities_clause  

### 

COMMERCE CLAUSE  

The Commerce Clause refers to Article 1, Section 8, Clause 3 of the U.S. Constitution, which gives 

Congress the power “to regulate commerce with foreign nations, and among the several states, and 

with the Indian tribes.” 

The Constitution enumerates certain powers for the federal government; the Tenth Amendment 

provides that any powers that are not enumerated in the Constitution are reserved for the states. 

Congress has often used the Commerce Clause to justify exercising legislative power over the activities 

http://www.law.cornell.edu/wex/privileges_and_immunities_clause


 

 

of states and their citizens, leading to significant and ongoing controversy regarding the balance of 

power between the federal government and the states. 

The Commerce Clause has historically been viewed as both a grant of congressional authority and as a 

restriction on states’ powers to regulate. The “dormant” Commerce Clause refers to the prohibition, 

implied in the Commerce Clause, against states passing legislation that discriminates against or 

excessively burdens interstate commerce. The meaning of the word "commerce" is a source of much of 

the controversy. The Constitution does not explicitly define the word. Some argue that it refers simply to 

trade or exchange, while others claim that the founders intended to describe more broadly commercial 

and social intercourse between citizens of different states. Thus, the interpretation of "commerce" 

affects the appropriate dividing line between federal and state power. 

The Commerce Clause has been used to justify the use of federal laws in matters that do not on their 

face implicate interstate trade or exchange. Early on, the Supreme Court ruled that the power to 

regulate interstate commerce encompassed the power to regulate interstate navigation… 

MARKET PARTICIPANT E XCEPTION  

The market participant exception establishes an exception to the Commerce Clause's scrutiny for the 

state when the state functions not as a regulator of the market, but rather as a market participant. The 

impact of this exception is felt in cases where the state itself produced goods for commerce or where it 

has engaged in a program of subsidies or other economic incentives to aid in-state businesses. 

http://www.law.cornell.edu/wex/market_participant_exception  

### 

Congressional authorization 

The first exception occurs when Congress has legislated on the matter. See Western & Southern Life Ins. 

v. State Board of California, 451 U.S. 648 (1981). In this case the Dormant Commerce Clause is no longer 

"dormant" and the issue is a Commerce Clause issue, requiring a determination of whether Congress has 

approved, preempted, or left untouched the state law at issue. 

Market participation exception 

The second exception is "market participation exception". This occurs when the state is acting "in the 

market," like a business or customer, rather than as a "market regulator."[7] For example, when a state 

is contracting for the construction of a building or selling maps to state parks, rather than passing laws 

governing construction or dictating the price of state park maps, it is acting "in the market." Like any 

other business in such cases, a state may favor or shun certain customers or suppliers. 

The Supreme Court introduced the market participant doctrine in Hughes v. Alexandria Scrap Corp., 426 

U.S. 794 (1976), which upheld a Maryland program that offered bounties to scrap processors to destroy 

abandoned automobile hulks. See also Wisconsin Dep't of Indus., Labor & Human Relations v. Gould 

http://www.law.cornell.edu/wex/market_participant_exception


 

 

Inc., 475 U.S. 282, 289 (1986); Reeves, Inc. v. Stake, 447 U.S. 429, 437 (1980). Because Maryland 

required out-of-state processors, but not in-state processors, to submit burdensome documentation to 

claim their bounties, the state effectively favored in-state processors over out-of-state processors. The 

Court held that because the state was merely attaching conditions to its expenditure of state funds, the 

Maryland program affected the market no differently than if Maryland were a private company bidding 

up the price of auto hulks. Because the state was not "regulating" the market, its economic activity was 

not subject to the anti-discrimination principles underlying the dormant Commerce Clause—and the 

state could impose different paperwork burdens on out-of-state processors. "Nothing in the purposes 

animating the Commerce Clause prohibits a State, in the absence of congressional action, from 

participating in the market and exercising the right to favor its own citizens over others." 

Another important case is White v. Massachusetts Council of Constr. Employers, Inc., in which the 

Supreme Court held that the City of Boston could require its building contractors to hire at least fifty 

percent of their workforce from among Boston residents. 460 U.S. at 214–15. Because all of the 

employees covered by that mandate were "in a substantial if informal sense, 'working for the city,' " 

Boston was considered to be simply favoring its own residents through the expenditures of municipal 

funds. The Supreme Court stated, "When a state or local government enters the market as a participant 

it is not subject to the restraints of the Commerce Clause." Id. at 208. Nothing in the Constitution 

precludes a local government from hiring a local company precisely because it is local. 

Other important cases enunciating the market participation exception principle are Reeves v. William 

Stake, 447 U.S. 429 (1980) and South-Central Timber v. Wunnicke, 467 U.S. 82 (1984). The Reeves case 

outlines the market participation exception test. In this case state-run cement co-ops were allowed to 

make restrictive rules (e.g. rules not to sell out-of-state). Here, this government-sponsored business was 

acting restrictively like an individually owned business and this action was held to be constitutional. 

South-Central Timber is important because it limits the market exception. South-Central Timber holds 

that the market-participant doctrine is limited in allowing a State to impose burdens on commerce 

within the market in which it is a participant, but allows it to go no further. The State may not impose 

conditions that have a substantial regulatory effect outside of that particular market. 

The "market participation exception" to the dormant Commerce Clause does not give states unlimited 

authority to favor local interests, because limits from other laws and Constitutional limits still apply. In 

United Building & Construction Trades Council v. Camden, 465 U.S. 208 (1984), the city of Camden, New 

Jersey had passed an ordinance requiring that at least forty percent of the employees of contractors and 

subcontractors on city projects be Camden residents. The Supreme Court found that while the law was 

not infirm because of the Dormant Commerce Clause, it violated the Privileges and Immunities Clause of 

Article IV of the 

Constitution. Justice Rehnquist's opinion distinguishes the market-participant doctrine from the 

privileges and immunities doctrine. Similarly, Congress has the power itself under the Commerce Clause 

to regulate and sanction states acting as "market participants," but it lacks power to legislate in ways 

that violate Article IV. 



 

 

In the 21st century, the dormant Commerce Clause has been a frequent legal issue in cases arising under 

state laws regulating some aspects of Internet activity. Because of the interstate, and often 

international, nature of Internet communications, state laws addressing internet-related subjects such 

as spam, online sales or online pornography can often trigger Dormant Commerce Clause issues.[8] 

http://en.m.wikipedia.org/wiki/Dormant_Commerce_Clause#Carbone:_local_processing_law_benefitin

g_private_entity  

### 

Market participant doctrine is a principle that a state does not discriminate against interstate commerce 

under the commerce clause of the constitution by acting as a buyer or seller in the market, by operating 

a proprietary enterprise, or by subsidizing private business. This is an exception to the dormant 

commerce clause principle, which prohibits a state from passing legislation that improperly burdens or 

discriminates against interstate commerce. If the state participates in the market instead of regulating it, 

the dormant commerce clause analysis does not apply, and the state activity will generally stand. 

The Supreme Court introduced the market participant doctrine in Hughes v. Alexandria Scrap Corp., 426 

U.S. 794 (U.S. 1976), which upheld a Maryland program that offered bounties to scrap processors to 

destroy abandoned automobile hulks. The court held that “ the commerce clause of the Constitution 

(Art I, 8, cl 3) does not require independent justification for a state's entry into the market as a 

purchaser, in effect, of a potential article of interstate commerce, although the state restricts its trade 

to its own citizens or businesses within the state; nothing in the purposes animating the commerce 

clause forbids a state, in the absence of congressional action, from participating in the market and 

exercising the right to favor its own citizens over others.” 

http://definitions.uslegal.com/m/market-participant-doctrine/  

###   

White v. Mass. Council of Constr. Employers - 460 U.S. 204 (1983) U.S. Supreme Court White v. Mass. 

Council of Constr. Employers, 460 U.S. 204 (1983) White v. Massachusetts Council of Construction 

Employers, Inc. No. 81-1003 

Argued November 1, 1982 Decided February 28, 1983 460 U.S. 204 Petitioner Mayor of Boston, Mass., 

issued an executive order requiring all construction projects funded in whole or in part by city funds or 

funds that the city had authority to administer to be performed by a workforce at least half of which are 

bona fide residents of the city. The Massachusetts Supreme Judicial Court held the order 

unconstitutional under the Commerce Clause. Held: The Commerce Clause does not prevent the city 

from giving effect to the Mayor's executive order. Pp. 460 U. S. 206-215. (a) When a state or local 

government enters the market as a participant, it is not subject to the restraints of the Commerce 

Clause. Hughes v. Alexandria Scrap Corp., 426 U. S. 794; Reeves, Inc. v. Stake, 447 U. S. 429. In a case like 

the instant one, the only inquiry is whether the challenged program constituted direct state or local 

participation in the market. Pp. 460 U. S. 206-208. (b) Insofar as the city expended only its own funds in 

http://en.m.wikipedia.org/wiki/Dormant_Commerce_Clause#Carbone:_local_processing_law_benefiting_private_entity
http://en.m.wikipedia.org/wiki/Dormant_Commerce_Clause#Carbone:_local_processing_law_benefiting_private_entity
http://definitions.uslegal.com/m/market-participant-doctrine/


 

 

entering into construction contracts for public projects, it was a market participant, and entitled to be 

treated as such under the rule of Alexandria Scrap Corp. Even if implementation of the Mayor's order 

might have a significant impact on specialized construction firms employing out-of-state residents, this 

is not relevant to the inquiry of whether the city is participating in the marketplace when it provides 

funds for construction. Impact on out-of-state residents figures in the equation only after it is decided 

that the city is regulating the market, rather than participating in it, for only in the former case need it 

be determined whether any burden on interstate commerce is permitted by the Commerce Clause. And, 

even if the Mayor's order is characterized as sweeping too broadly, such characterization is relevant only 

if the Commerce Clause imposes restraints on the city's activity, and is no help in deciding whether 

those restraints apply. Pp. 460 U. S. 209-211. (c) Insofar as the Mayor's order was applied to projects 

funded in part with funds obtained from certain federal programs, the order was affirmatively 

sanctioned by the pertinent regulations of those programs. Page 460 U. S. 205 

Where the restrictions imposed by the city on construction projects financed in part by federal funds are 

directed by Congress, then no dormant Commerce Clause issue is presented. Pp. 460 U. S. 212-213. 384 

Mass. 466, 425 N.E.2d 346, reversed and remanded. REHNQUIST, J., delivered the opinion of the Court, 

in which BURGER C.J., and BRENNAN, MARSHALL, POWELL, STEVENS, and O'CONNOR, JJ., joined. 

BLACKMUN, J., filed an opinion concurring in part and dissenting in part, in which WHITE, J., joined, post, 

p. 460 U. S. 215. 

 http://supreme.justia.com/cases/federal/us/460/204/  

###  

Literature:  

In Defense of Resident Hiring Preferences: A Public Spending Exception to the Privileges and Immunities 

Clause 

http://scholarship.law.berkeley.edu/cgi/viewcontent.cgi?article=1574&context=californialawreview  

SUGGESTIONS: 

1. It's possible that our idea can be implemented by focusing on where business is located (something 

like "half or more of the company's operations are in NYS), where materials are sourced, etc. This might 

avoid having the rule fall under privileges and immunities. 

2. Contact constitutional lawyer 

 

http://supreme.justia.com/cases/federal/us/460/204/
http://scholarship.law.berkeley.edu/cgi/viewcontent.cgi?article=1574&context=californialawreview

